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 内容摘要 
夫妻财产是夫妻双方组建家庭的经济基础，夫妻财产制度以法律形式确认
和保护婚前财产以及婚姻关系存续期间夫妻双方所得财产的归属、分配以及占
有、使用、收益、处分。不同的民族和同一民族的不同时期可能实行不同的夫
妻财产制度，夫妻财产制度的确立不仅受当时的社会经济发展水平的影响，也
与人们的婚姻家庭观念和传统习俗密切相关。在我国漫长的封建社会中，家作
为基本的社会单位，夫妻合体的意识根深蒂固，与之相适应的家产制度成为当
时基本的夫妻财产制度。1980 年，《中华人民共和国婚姻法》（以下简称《婚
姻法》）确认了夫妻财产约定制度。随着社会和市场经济的发展，个体的独立
地位日益凸现出来，夫妻平等、意思自治等观念深入人心，该制度渐渐为人们
接受。 
夫妻财产约定制度与法定夫妻财产制度相对应，夫妻财产约定制度的确
立，适应了我国市场经济发展过程中个体对意思自治和婚姻自由的需求。夫妻
财产约定制度改变了夫妻法定财产制度下婚姻关系存续期间所得财产归夫妻共
同所有的限制性局面，夫妻双方对婚内财产的归属、利用可以进行约定。这一
制度充分保障了婚姻自由理念，适应了现代市场经济发展的需要，但是在我国
现行法律规定的夫妻财产约定制度下，在司法实践中经常出现很多空白或困
境，不利于纠纷的解决和夫妻双方以及债权人利益的保护。《婚姻法》没有对
夫妻财产约定的时间作出规定，针对限制民事行为能力人是否具有缔约能力、
能否变更或者撤销夫妻财产约定、夫妻财产约定的登记公示程序等问题没有规
定，有关夫妻财产约定的类型、内容、效力的规定不明确。现行夫妻财产约定
制度的疏漏往往导致当事人之间发生争议，同时，司法实践中，法院也缺乏明
确的裁判依据。 
本文以实践中夫妻财产约定制度所面临的问题为出发点，分析该制度的本
质，通过案例分析，比较国外相关制度的立法现状，分析国内夫妻财产约定制
度存在的不足及其原因，提出完善这项制度的建议。全文分四章，内容如下： 
第一章是夫妻财产约定制度概述，界定该制度的概念及性质，夫妻财产约
定制度是法律保障意思自治的产物，是适应新的社会家庭关系需要的产物，本
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质上属于一种契约。夫妻财产约定制度是社会发展到一定阶段的产物，各个国
家对于夫妻财产约定制度的认可与保障经历了一个漫长发展的过程，回顾其历
史沿革，可以更好地了解该制度的社会属性及法律价值。通过探讨国内该制度
的发展和意义，梳理《婚姻法》中关于该制度的具体规定，引出本文论述之主
旨。 
第二章考察了国外夫妻财产约定制度，通过对国内与国外的对比，找出我
国夫妻财产约定制度的不同与相差的程度，为该制度在我国的完善提供参考。
本文选取了以德国、法国为代表的大陆法系和以英国、美国为代表的英美法系
国家相关立法加以考察，无论是大陆法系成文法规定还是英美法系国家以判例
形式确定的行为规范，均对夫妻财产约定的公示及变更、撤销程序和效力加以
明确，对我国相关制度的完善具有极高的借鉴价值。 
第三章分析了我国夫妻财产约定制度的不足之处。通过分析我国现行立法
并与国外立法对比，可以看出《婚姻法》关于夫妻财产约定制度的规定有着很
大的纰漏，如《中华人民共和国民法通则》（以下称《民法通则》）以及《婚
姻法》中缺少夫妻财产约定制度的总则性规定、夫妻财产约定被限定在过于狭
窄的范围、约定时间以及主体行为能力的规定不具体，缺少配套的登记公示以
及变更、撤销的规定，需要完善的地方很多。 
第四章根据夫妻财产约定制度实际存在的问题，结合外国在该制度所取得
的成就，就国内夫妻财产约定制度提供“对症下药”的方案。为了确立夫妻财
产约定制度在我国夫妻财产制度中的地位，将来在民法典制定过程中应当加入
夫妻财产约定制度的一般规定。同时，规范夫妻财产约定的范围、时间和主体
资格，增补登记公示和变更或者撤销的程序，加强对第三人利益的保护。通过
以上措施，有助于我国相关制度的法律理性与实践功能更加趋于完美。 
 
关键词：夫妻财产约定制度；婚姻法；立法完善；司法实务 
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 Abstract 
The property of the couple is the economic basis for husband and wife to set up a 
family, the marital property agreement system recognizes and protects the ownership, 
distribution, possession, using, profit, disposition of the premarital property and the 
property acquired during the existing marriage by law. Different people or the same 
people at different times can implement different marital property system. The 
establishment of marital property system is not only influenced by social and 
economic development level, as well as by people's concept of marriage and family, 
and is closely related to the traditional customs. In the long feudal society in China, 
the family acted as the basic social unit, the consciousness of husband and wife was  
ingrained, the property system adapted to the times became the basic system of the 
martial property then. The marital property agreement system was confirmed by 
Marriage Law of the Peoples’ Republic of China in 1980.With the development of 
social and market economic, the independence of the individual is more and more 
prominent，the equality between husband and wife and the principle of autonomy is 
deeply rooted in everyone's mind, more and more people accept the marital property 
agreement system.  
The martial property agreement system is corresponding to the legal marital 
property system, it is a kind of marital property system, the confirmation of it is adapt 
to our country market economy development process of individual demand for 
autonomy and freedom of marriage is important reflect.  
The martial property agreement system breaks the restrictions of the income 
during the marriage belongs to husband and wife in the legal property system, 
allowing the couple to deal with the ownership and utilization of the marital property 
in agreement. The martial property agreement system fully protect the freedom of 
marriage, adapt to the needs of the development of the market economy. However, 
there is much blank or predicament in judicial practice at present, it is not conducive 
to settle the disputes and protect the interests of creditor. The existing provisions 
doesn’t specify the time of agreement, doesn’t make clear the subject’s qualifications, 
lack of registration publicity  programs and the change or the revocation procedure of 
the marital property agreement. The omissions or neglects of the system result in the 
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disputes between the parties often, at the same time; the court also lacks a clear basis 
for judgment in judicial practice. 
In this paper, beginning with the problem faced to practice of the martial 
property agreement system, analyze the nature of the system. By case analysis, 
comparing the foreign system of couple's agreed property law, we will analyze the 
existing problems and the reasons of current martial property agreement system, and 
finally achieve the purpose of this study, put forward the suggestions of perfecting our 
country's martial property agreement system. There are four chapters, the contents 
are as follows: 
This article first introduces the summary on the martial property agreement 
system. This chapter mainly defines the concept and nature of this system, it is the 
product of legal protection of individual autonomy and a product to satisfy the needs 
of the new social and family relations, it still belongs to a contract in essence. The 
martial property agreement system is the product of social development to a certain 
stage; it has experienced a long development process until various countries began to 
put recognition and protection on it. By reviewing the history of the martial property 
agreement system, we can know the social attributes and legal value of the martial 
property agreement system better. Investigate the development of domestic spouse 
property system and its significance. Carding the martial property agreement system 
in "marriage law", which leads to the purpose of this paper. 
Secondly, after investigating on foreign martial property agreement system, 
comparing the martial property agreement system in China, finding out the 
differences and gaps of the martial property agreement system in our country, and for 
the improvement of the martial property agreement system for reference. This paper 
has chosen the continental law system represented by Germany, France and Britain, 
the United States as representatives of Anglo-American law system countries 
legislation be researched on the marital property agreement, both the civil law statutes 
and common law countries determined by judicial practice code of conduct, for the 
publication of the martial property agreement system and tries to make clear to 
alteration, revocation procedure and effectiveness, the perfection of the martial 
property agreement system  in China has a positive significance. 
Thirdly, based on analysis of the defects in the martial property agreement 
system in our country, the paper analysis of the current legislation and comparison 
with foreign legislation, it can be seen in our country "marriage law" on provisions 
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 about the martial property agreement system exist many flaws, such as "general 
principles of the civil law" and the "marriage law" lack of marital property system of 
the convention's general provisions, marital property prescribed scope too narrow, the 
husband and wife property unknown time as well as the main body behavior ability 
regulation. At the same time, the lack of the corresponding registration of the public 
and the provisions of the change and revocation, the martial property agreement 
system in China was the improvement of the large space. 
Finally, according to China's martial property agreement system in practice, 
combining the achievement abroad, the paper put forward suggestions of perfecting 
our country's martial property agreement system. In order to define the martial 
property agreement system, we should establish the future civil code, joining the 
general provisions of martial property agreement system. At the same time, make 
clear the scope, time, and the subject’s qualifications, increase registration publicity 
programs and the change or the revocation procedure of the marital property 
agreement, strengthen protection of the third party’s interests. The above measures 
will make legal rational and practical function of the system in China better. 
 
Key words: The marital property agreement system; marriage law; 
perfection of legislation; judicial practice 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
 目    录 
引    言 ..................................................................................................1 
第一章  夫妻财产约定制度概述 ........................................................4 
第一节   夫妻财产约定制度的概念 ..................................................................... 4 
一、夫妻财产制度的分类 ............................................................................. 4 
二、夫妻财产约定制度的概念 ..................................................................... 4 
第二节   我国夫妻财产约定制度的历史沿革 ..................................................... 5 
一、民国时期民法典对于夫妻财产约定制度的移植和借鉴 ..................... 5 
二、《婚姻法》对夫妻财产约定制度的承认与发展 ................................. 6 
第三节   夫妻财产约定制度的性质 ..................................................................... 6 
一、夫妻财产约定属于契约的范畴 ............................................................. 6 
二、不同于一般契约，不能简单地依据《合同法》进行规制 ................. 7 
第四节   夫妻财产约定制度的内容 ..................................................................... 7 
一、夫妻财产约定制度的条件 ..................................................................... 7 
二、夫妻财产约定的形式 ............................................................................. 9 
三、夫妻财产约定制度的类型 ................................................................... 11 
四、夫妻财产约定的生效、无效以及存在争议的情形 ........................... 11 
五、夫妻财产约定的效力体现 ................................................................... 14 
第五节   我国夫妻财产约定制的发展和意义 ................................................... 16 
一、社会上存在“天然”的抵触情绪。 ....................................................... 17 
二、我国夫妻财产约定制度的发展 ........................................................... 18 
三、夫妻财产约定制度的对于当今中国的重要价值和积极意义 ........... 18 
第二章  国外夫妻财产约定制度的比较 ..........................................20 
第一节   大陆法系夫妻财产约定制度考察 ....................................................... 20 
一、法国的夫妻财产约定制度 ................................................................... 20 
二、德国的夫妻财产约定制度 ................................................................... 23 
第二节   英美法系夫妻财产约定制度考察 ....................................................... 26 
厦
门
大
学
博
硕
士
论
文
摘
要
库
一、英国的夫妻财产约定制度 ................................................................... 27 
二、美国夫妻财产约定制度 ....................................................................... 28 
第三节   国外夫妻财产约定制度对我国的启示 ............................................... 29 
一、明确夫妻财产约定制度在法律体系中的独立地位 ........................... 29 
二、通过制度安排实现各方面的利益平衡 ............................................... 30 
第三章  我国夫妻财产约定制度存在的不足 ..................................31 
第一节   夫妻财产约定相关制度的缺失 ........................................................... 31 
一、缺少夫妻财产制度的总则性规定 ....................................................... 31 
二、夫妻财产约定公示程序缺失 ............................................................... 31 
三、缺少夫妻财产约定的变更和撤销的规定 ........................................... 32 
第二节   夫妻财产约定相关制度的缺陷 ........................................................... 33 
一、范围狭窄、类型单一 ........................................................................... 33 
二、缔约主体的资格不明确 ....................................................................... 36 
三、夫妻财产约定的时间不明确，某些情况下约定是否生效存在争议
 ....................................................................................................................... 37 
第四章  完善我国夫妻财产约定制度的建议 ..................................39 
第一节   加入夫妻财产制度的一般规定 ........................................................... 39 
一、相关法条散见于不同地方的现状。 ................................................... 40 
二、构建完整的法律体系，可以避免适用不同法律导致的冲突 ........... 40 
第二节   明确夫妻财产约定制度的主体要求 ................................................... 41 
一、“夫妻”是否包括拟结婚的双方 ........................................................... 41 
二、限制民事行为能力人、无民事行为能力人能否订立夫妻财产约定
 ....................................................................................................................... 41 
三、如何处理司法实践中“假结婚”的现象背后的夫妻财产约定 ........... 42 
第三节   明确订立夫妻财产约定的时间和为离婚而约定的生效时间 ........... 42 
一、国际通行的情况 ................................................................................... 42 
二、法律是否要过多限制约定的时间 ....................................................... 43 
第四节   扩展夫妻财产约定的类型和范围 ....................................................... 43 
一、增加兜底条款，扩大夫妻财产约定的类型 ....................................... 43 
二、在财产的静态归属约定基础上，增加财产的动态归属的约定 ....... 43 
厦
门
大
学
博
硕
士
论
文
摘
要
库
 第五节   明确夫妻财产约定的公示程序 ........................................................... 44 
一、国外常见的公示办法 ........................................................................... 44 
二、公示程序的必要性 ............................................................................... 44 
三、公示程序的建议 ................................................................................... 45 
第六节   设立夫妻财产约定的变更和撤销程序 ............................................... 45 
一、夫妻财产约定的变更 ........................................................................... 46 
二、夫妻财产约定的撤销 ........................................................................... 46 
第七节   针对一些特殊情况进行细化 ............................................................... 47 
一、夫妻一方死亡（或者被依法宣告死亡），财产约定可能面临的问
题 ................................................................................................................... 47 
二、日常生活中需要夫妻共同签字的某些场合的应对办法 ................... 48 
三、夫妻之间为离婚而签订的关于财产约定契约的处理办法 ............... 49 
四、规避夫妻一方违法犯罪可能给另一方带来的不利影响 ................... 49 
结    语 ................................................................................................50 
参考文献 ............................................................................................52 
后    记 ................................................................................................55 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
 CONTENTS 
Introduction ······································································· 1 
Chapter 1 The Summary of marital property agreement system ······ 4 
Subchapter 1 The concept of marital property agreement system ··················· 4 
Section 1 The category of marital property agreement system ······················ 4 
Section 2 The concept of marital property agreement system ······················· 4 
Subchapter 2 The history of the marital property agreement system in 
China ······································································ 5 
Section 1 Transplantation and reference of the marital property agreement 
system in the period of the Republic of China ····························· 5 
Section 2 Recognition and development of the marital property agreement 
system by Marriage Law ······················································ 6 
Subchapter 3 The Properties of the marital property agreement system ······ 6 
Section 1 The scope of the marital property agreement system ····················· 6 
Section 2 Different from general contract , not simply ruled or regulated by the 
contract  Law ··································································· 7 
Subchapter 4 The content of the marital property agreement system ·········· 7 
Section 1 The condition of the marital property agreement system ················· 7 
Section 2 The form of the marital property agreement system ······················ 9 
Section 3 The type of the marital property agreement system ······················ 11 
Section 4 The controversial case of the marital property agreement system ······ 11 
Section 5 The effectiveness reflect of the marital property agreement system ··· 14 
Subchapter 5 The development status and significance of the marital 
property agreement system in China ······························· 16 
Section 1 The natural conflict of against the marital property agreement system 17 
Section 2 The development status of the marital property agreement system in 
China ··········································································· 18 
Section 3 The value and significance of the marital property agreement system 
in China ········································································ 18 
Chapter 2 The Comparative Study of the marital property 
agreement system  abroad ······································· 20 
厦
门
大
学
博
硕
士
论
文
摘
要
库
Subchapter 1 The investigate Of the marital property agreement system in 
civil law system ························································· 20 
Section 1 The marital property agreement system in France ························ 20 
Section 2 The marital property agreement system in Germany ····················· 23 
Subchapter 2 The investigate Of the marital property agreement system in      
common law system ··················································· 26 
Section 1 The marital property agreement system in England ······················ 27 
Section 2 The marital property agreement system in the United States ··········· 28 
Subchapter 3 The enlightenment of the marital property agreement system 
abroad ··································································· 29 
Section 1 Clear the independent status of the marital property agreement system29 
Section 2 Achieve the balance of interests in various aspects through 
institutional arrangements ··················································· 30 
Chapter 3 The shortage of the marital property agreement system in 
China ································································· 31 
Subchapter 1 Lost of the marital property agreement system ·················· 31 
Section 1 Lost of the general provision in the marital property agreement system31 
Section 2 Lost of the public process in the marital property agreement ··········· 31 
Section 3 Lost of the change and revocation in the marital property agreement ····· 32 
Subchapter 2 The shortage of the marital property agreement system ······· 33 
Section 1 Narrow range and single in type ············································ 33 
Section 2 The qualification of the contracting parties undefined ··················· 36 
Section 3 Time is not clear in the agreement, convention effect is controversial ···· 37 
Chapter 4  Suggestions to perfect the marital property agreement 
system ······························································· 39 
Subchapter 1 Add the general rules into the marital property agreement 
system ···································································· 39 
Section 1 About the marital property agreement law referring to different legal 
status ············································································ 40 
Section 2 Inductive layout complete system,  avoid the conflict by different laws ·· 40 
Subchapter 2 Make clear the main body requirements of the marital 
property agreement  system ········································· 41 
Section 1 whether the couple include the person to be married or not ············· 41 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
 
Degree papers are in the “Xiamen University Electronic Theses and 
Dissertations Database”.  
Fulltexts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on 
http://etd.calis.edu.cn/ and submit requests online, or consult the interlibrary 
loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn 
for delivery details. 
厦
门
大
学
博
硕
士
论
文
摘
要
库
